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MISCELLANY. 



Literary Requirements of Indictments.— The following interesting 
excerpt is from the opinion of Judge Batts of the United States Court 
of Appeals for the Fifth Circuit, in Whitehead v. United States, 245 
Federal Reporter, 385: 

"In setting forth in the indictment the contract, the pleader in- 
troduced it with: 'A contract of tenor in substance as follows.' Many 
assignments are predicated on this clause, and in their support are 
lengthy arguments. The propositions might be condensed into this 
syllogism: 

"(1) Contradictory statements in an indictment render the indict- 
ment void. 

"(2) The words 'tenor' and 'in substance' are contradictory. 

"(3) The words 'tenor' and 'in substance' are used together in the 
indictment. 

"(4) The indictment is void. 

'The logic is perfect. If the premises were not erroneous, the con- 
clusion would be unassailable. Neither etymologically, philologically, 
nor legally is there any necessary conflict between the words; and, 
as used in the indictment, the words 'in substance' modify 'tenor,' 
and indicate that the contract is substantially as set forth. 

"Most of the attacks upon the indictment are apparently predicated 
upon the postulate that an indictment requires a character of English 
composition entirely different from that used for any other purpose, 
and that, in a determination of its meaning, all the ordinary rules 
of interpretation are abrogated. With reference to every other in- 
strument which comes before a court, an effort is made to ascertain 
the meaning intended by the writer. As to an indictment, it is in- 
sisted that every possible effort should be made to divest it of mean- 
ing. A word too many avoids it; a word omitted is fatal. If a word 
or clause may be given a possible meaning antagonistic to another 
word or clause, that meaning must be given, rather than an obvious 
meaning which would be consistent. * * * 

"There is little in literature beyond the reach of the hypercritical. 
The Lord's Prayer and the Commandments have not escaped. One 
who can find 85 objections to the indictment in this case could prob- 
ably suggest improvements in the Gettysburg speech. It is not quite 
reasonable to demand of prosecuting attorneys that they should 
show a talent for lucid and accurate expressions not expected of any 
other person. We shall decline to give aid in the maintenance of 
rules so manifestly in conflict with good sense, and so potently sub- 
versive of efficient administration of the law. The time of a court 
may be more profitably used than in the perpetuation of absurdities. 
* * * 

"As heretofore stated, the indictment covers 91 printed pages. 
Every essential fact could probably have been stated in one-tenth of 
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that space, except that it was conceived necessary to follow well- 
established forms and time-honored phraseology. It is to be re- 
gretted that prosecuting officers cannot feel safe in so drawing an 
indictment as to make it a simple and straightforward statement of 
the facts upon which the government depends for conviction. * * * 
If it had been suggested that the charges against defendants are ob- 
scured by excessive verbiage, the proposition would be considered 
with sympathy, because of inherent merit, and overruled with regret, 
because the forms used are sustained, perhaps required, by prece- 
dent " 



Comment of Women Jurors on Hirsute Adon..nent of Counsel as 
Ground for New Trial. — In Hansen v. Lemley, in the Supreme Court 
of Washington, 171 Pac. 255, an application had been made for a 
new trial on the ground of the alleged misconduct of two members 
of the jury who were women. It is held that a remark of one juror 
during an adjournment of court, assented to by another, that she 
just hated "that lawyer with the mustache," being the attorney for 
defendant, was not misconduct justifying a new trial. The discus- 
sion of the point in the opinion is not entirely in a serious vein. "No 
authorities are cited in support of this assignment of error, nor have 
we looked for any, depending entirely on the self evident proposition 
that, where there are no books of authority, it is always safe to turn 
the leaves of human experience. 

"It is not made clear whether the 'two women jurors' were voicing 
a malice toward counsel for appellant and made reference to his 
mustache as a mark of identification, or were only innocently voicing 
the age-old prejudice against the hirsute adornment of the face which 
some of the sex have nursed ever since the days of Delilah. Then, 
again, we can almost take judicial notice of the fact that the present 
generation is extravagant of speech. Terms in young ladies' semi- 
naries and even college careers have sometimes netted no more in the 
way of a vocabulary or in power of expression than '1 just hate,' 'I 
just love,' 'It is perfectly grand,' 'It is perfectly lovely' or 'perfectly 
terrible' — terms applied without reference to real emotion, and to 
things animate and inanimate from marshmallows to men and from 
breakfast foods to works at art. * * * 

"No prejudice is reflected in the verdict. Prejudice against client or 
counsel is a thing to be inquired into on voir dire, and we cannot 
think that the fair jurors would 'hate' counsel to the extent at least 
of penalizing his client for a cause so trivial and harmless and for a 
condition so easily removed." 



Refusal of Admission to Bar for Unethical Conduct.— A man of 
mature years and of good general reputation, who, as found by the 
state board of law examiners, has failed to conceive the nature of 
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the duties of an attorney, and has no proper conception of the ethics 
of the profession, having solicited business for a member of the bar, 
and, on being remonstrated with by other lawyers, devised a form 
of power of attorney whereby the prospective litigant employed him 
as attorney in fact and agreed to pay 50 per cent of whatever amount 
should be realized, should not be admitted to practice law, accord- 
ing to the opinion of the Supreme Court of Tennessee, February 16, 
1918, in re petition of the Nashville Bar & Library Association to 
prevent a license to practice law being issued to F. E. Bowers. (200 
S. W. Rep. 821). The court further held that under Acts 1903, c. 247, 
§§ 2 and 3, creating the board of law examiners and defining its du- 
ties, when the board of examiners refuses to make a certificate to 
an applicant, or certifies that he is an unfit person to be admitted 
to practice, that ends the matter, in the absence of allegation and 
proof of fraud, corruption, or oppression on the part of the board, 
and the Supreme Court cannot revise its action. 



IN VACATION. 



This is a jury room secret that has come into circulation in some 
mysterious way: 

"Look here," said one of the jurymen, after they had retired, "if 
I understand aright, the plaintiff doesn't ask damages for blighted 
affections or anything of that sort, but only wants to get back what 
he's spent on presents, pleasure trips and so forth." 

"That is so," agreed the foreman. 

"Well, then, I vote we don't give him a penny," said the other, 
hastily. "If all the fun he had with that girl didn't cover the amount 
he expended it must be his own fault. Gentlemen, I courted that 
girl once myself !" — Ex. 



In a New Orleans police court an individual who had been affected 
by the Salvation Army was brought up, charged with being a luna- 
tic wandering at large. The magistrate— a genial old gentleman- 
asked the .man if he had any friends. 

"The Lord is my only friend," said the man. 

"Yes," said the magistrate, "but have you anybody who will be- 
come surety for you?" 

"The Lord," continued the prisoner, "is my salvation. He will 
become surety for me." 

"Yes, but you see," said the magistrate, hesitatingly, "I want the 
name and address of some friend of yours." 

"Address?" shouted the prisoner* "Why the Lord is everywhere!" 

"Just so," replied the magistrate, "but for purposes of bail we 
should require some more settled residence." — Ex. 



